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Petitioner and Plaintiff, Encinitas Blvd Apartments 6.95, LP (“EBA”), brings this Petition 

for Writ of Mandate and Complaint (“Petition”) against Respondent and Defendant, City of 

Encinitas (“City”), and alleges as follows: 

INTRODUCTION 

1. This is an action to, inter alia, enforce the provisions of the California Government 

Code relating to the production of housing.   

2. In Section 65589.5, the California Legislature declared that the lack of housing in 

California is a critical problem that threatens the economic, environmental, and social quality of 

life for all of its citizens, with especially significant consequences for low-income and minority 

households.  In particular, the Legislature found and declared as follows: 

 “California housing has become the most expensive in the nation.  The excessive 

cost of the state’s housing supply is partially caused by activities and policies of 

many local governments that limit the approval of housing, increase the cost of 

land for housing, and require that high fees and exactions be paid by producers of 

housing.”  (Gov. Code § 65589.5(a)(1)(B), emphasis added.) 

 “Many local governments do not give adequate attention to the economic, 

environmental, and social costs of decisions that result in disapproval of housing 

development projects, reduction in density of housing projects, and excessive 

standards for housing development projects.”  (Gov. Code § 65589.5(a)(1)(D).)  

 “The Legislature’s intent in enacting this section in 1982 and in expanding its 

provisions since then was to significantly increase the approval and construction of 

new housing for all economic segments of California’s communities by 

meaningfully and effectively curbing the capability of local governments to 

deny, reduce the density for, or render infeasible housing development 

projects and emergency shelters. That intent has not been fulfilled.”  (Gov. 

Code § 65589.5(a)(2)(K), emphasis added.)  

3. The City has a checkered history of paltry housing production and repeated 

violations of state law, requiring multiple lawsuits over the past decade to compel the City to 
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comply with its legal obligations.  It is the poster child for the problems enumerated by the 

Legislature in Section 65589.5. 

4. In 2014, the Building Industry Association of San Diego County (“BIA”) filed suit 

against the City regarding its unlawful adoption of certain policies intended to limit the invocation 

of Government Code section 65915 (the “Density Bonus Law” or “DBL”), as well as to compel 

the City to comply with the requirement under Government Code section 65580 et seq. (“State 

Housing Element Law”) to adopt an approved housing element as part of its general plan.  That 

matter, Case No. 37-2014-00034550-CU-WM-NC, filed in the North County Division of the San 

Diego Superior Court, was resolved by settlement and stipulated judgment between BIA and the 

City.  The settlement was subject to the condition subsequent that the City would adopt a valid 

housing element in 2016.  It failed to do so.   

5. In 2017, BIA again filed suit due to the City’s failure to follow State Housing 

Element Law.  That matter, Case No. 37-2017-00023267-CU-WM-NC, filed in the North County 

Division of the San Diego Superior Court, resulted in a 2019 judgment and writ of mandate 

compelling the City to bring its general plan into compliance with the Government Code, and to 

comply with the requirements relating to the Department of Housing and Community 

Development (“HCD”).   

6. On October 7, 2019, HCD certified the City’s Fifth Cycle Housing Element 

Update, which covered the fifth housing element cycle from 2013-2021.  Due to the City’s 

severely delayed adoption for the fifth cycle, the deadline for adoption of an update for the sixth 

cycle, April 15, 2021, was already approaching.   

7. As set forth in greater detail below, EBA proposed a residential apartment project 

including affordable housing on a site that was identified in both of the City’s recent housing 

element updates, and included as a site that would be ideally suited for the development of dense, 

multifamily housing.  Unfortunately, many in the surrounding community of Olivenhain do not 

believe that choice was appropriate, or do not understand that it was made prior to consideration of 

EBA’s project.  In a November 10, 2021 City Council hearing, a project opponent stated “I have 
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no idea how this project was even considered for Olivenhain – it would totally overpopulate, 

congest roadways, and become a permanent eyesore for the Olivenhain residents.”   

8. Despite opposition from neighbors, purportedly based on the number of units, the 

final count of 277 units is clearly permissible under state law.  In fact, due to changes to state 

Density Bonus Law, the site could feature more than 300 units.   

9. Going back to at least 2014, and the first BIA lawsuit, certain members of the 

Encinitas community, and particularly the Olivenhain area, have vehemently opposed projects that 

utilize the Density Bonus Law.  Based on opposition to the law, which allows residential 

developers to gain additional market-rate units in exchange for the inclusion of affordable units 

within their communities, the City has tried at various times to impose specific requirements.  A 

May 2020 letter from residents to the Planning Commission, which was read aloud during public 

comment in a May 21, 2020 meeting, stated:  “Density bonus law… is very unpopular and has led 

to extensive litigation … this is an opportunity to put in place objective standards that protect our 

neighborhoods from unscrupulous developers who are using DBL and CEQA laws to bypass 

discretionary review.”   

10. During another Planning Commission meeting in June 2020, one public commenter 

stated many residents’ views succinctly: “additional affordable housing is not a sufficient 

justification for lowering Encinitas’ quality of life.”   

11. Perhaps inspired by these comments, and despite multiple warnings from HCD 

regarding its obligations under State Housing Element Law, the City denied approval to EBA’s 

project.  In doing so, the City violated multiple state laws and failed to live up to its commitments 

in the Fifth Cycle and Sixth Cycle Housing Element Updates. 

PARTIES 

12. EBA is now, and at all times mentioned herein was, a California limited partnership 

qualified to do business and doing business in California. 

13. The City is and was at all times mentioned herein a municipal corporation, 

organized and existing under the laws of the State of California, and located in San Diego County, 

California. 
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14. EBA is ignorant of the true names and capacities of the Respondents and 

Defendants sued herein as Does 1 through 20, inclusive, and therefore sues these Respondents and 

Defendants by fictitious names.  EBA will seek leave to amend this Petition to allege their true 

names and capacities when ascertained.  EBA is informed and believes, and thereon alleges, that 

each of the fictitiously-named Respondents and Defendants is in some manner responsible for the 

acts, injuries, and damages alleged in this Petition. 

JURISDICTION AND VENUE 

15. This Court has general subject matter jurisdiction over state law claims, including 

mandamus claims pursuant to Code of Civil Procedure sections 1085 and 1094.5, and has 

concurrent jurisdiction over federal law claims under 42 U.S.C. section 1983.  

16. Venue is proper in the State of California and in this Court because the City is 

located in San Diego County, California, and some or all of the actions and omissions stated 

herein took place in San Diego County, California. 

GENERAL ALLEGATIONS 

I. The Project 

17. On January 31, 2020, EBA submitted a preliminary application (pursuant to 

Government Code section 65941.1) and general development application for a Design Review 

Permit and Boundary Line Adjustment to construct a 283-unit, multi-family residential 

development (the “Project”) on nearly 7 acres located in the City’s Olivenhain community, and 

within the City’s R-30 Overlay Zone.  The Project site is the only site identified in the City’s Sixth 

Cycle Housing Element to accommodate multi-family, lower-income housing in the Olivenhain 

community. 

18. The Project originally proposed 241 market-rate dwelling units, and 42 dwelling 

units affordable to lower-income households.  EBA later revised the Project to reduce the total 

acreage from 6.95 acres to 6.83 acres, and reduce the total number of dwelling units from 283 to 

277, including 236 market-rate dwelling units and 41 affordable dwelling units (20% of the base 

density) for lower-income households.  While the application was pending, California law 
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changed to allow for a maximum density of 314 units on site.  EBA has chosen not to amend its 

application to pursue maximum density for the Project.  

19. The Project also proposed 2.1 acres of onsite private and common open space, with 

a number of amenities, including a dog park, resident garden, play area, fruit orchard, barbeques, 

patios, a fitness center and lawn, game areas, and an outdoor pool for Project residents. 

II. State Housing Laws Applicable to the Project 

20. The Project was subject to a number of state housing laws intended to encourage 

housing production by incentivizing affordable housing, expediting approval of housing 

development projects, and limiting local agencies’ discretion to deny or unreasonably condition 

housing development projects. 

A. State Density Bonus Law 

21. Pursuant to the DBL, EBA sought a 35% density bonus for the Project – with 

associated development incentives, concessions, and waivers – based on the Project reserving 20% 

of its base density as affordable to lower-income households.  (Gov. Code § 65915(f)(1).) 

22. Under the DBL, an applicant for a qualifying density bonus project may propose 

incentives or concessions, including reductions in site development standards or modifications of 

zoning code requirements or architectural design requirements which would result in identifiable 

and actual cost reductions.  (See Gov. Code § 65915(d).)  Due to its 20% affordable component, 

the Project qualified for two incentives or concessions under the DBL.  (Gov. Code 

§ 65915(d)(2)(b).)  Consistent with these provisions, EBA proposed two concessions to (a) reduce 

the height of the required masonry wall along the Project’s rear and side property lines; and 

(b) waive the requirement to underground existing utilities on the Project site.   

23. An applicant for a qualifying density bonus project may also propose a waiver or 

reduction of any development standard that would physically preclude construction of a project 

meeting the affordability requirements of the DBL, at the requested density and with all 

concessions and incentives permitted by the DBL.  (Gov. Code § 65915(e).)  As permitted by law, 

EBA proposed three waivers of City development standards that would physically preclude 

construction of the Project, including (a) a waiver of the three-story height limit in the R-30 
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Overlay Zone to allow for five and six stories in different portions of the Project; (b) a waiver of 

the 35-39 foot height limit in the R-30 Overlay Zone to permit a maximum Project height of 61.5 

feet; and (c) a waiver of the private storage requirement in the R-30 Overlay Zone, which reduced 

the number of storage units at the Project from 277 units to 119 units.  Under the City’s Municipal 

Code, height and stories are different ways to measure the same height requirement in section 

30.16.010(B)(6), but City staff insisted that EBA identify them as separate development standards 

for purposes of the DBL waiver analysis.   

24. The DBL expressly limits local agencies’ discretion to deny proposed waivers.  

Specifically, the City could only deny EBA’s requested waivers if it found that the waivers would 

(a) “have a specific, adverse impact … upon health, safety, or the physical environment, and for 

which there is no feasible method to satisfactorily mitigate or avoid the specific adverse impact;” 

(b) “have an adverse impact on any real property listed in the California Register of Historical 

Resources;” or (c) “be contrary to state or federal law.”  (Gov. Code § 65915(e)(1).) 

25. As part of its development application, EBA submitted extensive materials 

explaining why the concessions and waivers were warranted under the DBL. 

B. State Housing Element Law 

26. In connection with its Fifth Cycle Housing Element Update, the City was required 

to rezone a number of sites to accommodate its regional housing needs allocation for lower-

income households, as mandated by State Housing Element Law.  (Gov. Code § § 65583.2(h) and 

(i).)  To meet this requirement, the City adopted and implemented the R-30 Overlay Zone.  

27. Within the R-30 Overlay Zone, residential development projects (a) proposed to be 

developed at a minimum density of 25 units per net acre and a maximum density of 30 units per 

net acre; (b) proposed for at least 16 dwelling units; (c) including at least 20% lower-income units; 

and (d) not including an application for a subdivision map, must be approved as a “use by right” 

under the both the Encinitas Municipal Code and State Housing Element Law.  (E.M.C § 

30.09.010, fn 35; Gov. Code §§ 65583.2(h) and (i).)   
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28. Because the Project was located within the R-30 Overlay Zone, satisfied minimum 

and maximum density requirements, included a 20% affordable component, and did not require a 

subdivision, it qualified as a “use by right” under local and state law. 

29. As a “use by right” the Project was exempt from any discretionary review or 

approval that would constitute a “project” under the California Environmental Quality Act.  

(E.M.C § 30.09.010, fn 35; Gov. Code § 65583.2(i).)  Despite acknowledging by-right treatment 

for the site, the City insisted that its 2019 Housing Element Update reserved the right to conduct 

design review and thereby require an affirmative vote by the City’s Planning Commission to grant 

a Design Review Permit. 

30. While design review of the Project was conducted over EBA’s objection, the City’s 

ability to conduct a design review was expressly limited to consideration of whether the Project 

complied with “objective, quantifiable, written development standards, conditions, and policies 

appropriate to, and consistent with, meeting the jurisdiction’s share of the regional housing 

need… .”  (See Gov. Code §§ 65583.2(i); 65589.5(f)(1), emphasis added.) 

C. Housing Accountability Act 

31. As a multi-family residential development, the Project qualified as a “housing 

development project” for purposes of the Housing Accountability Act (“HAA”).  (See Gov. Code 

§ 65589.5(h)(2).)  Because the Project fell within the auspices of the HAA, the City had limited 

discretion to disapprove the Project or condition the Project in a manner which would result in 

decreased density. 

32. Among other protections, Government Code section 65589.5(j), requires local 

jurisdictions to make specified findings prior to disapproving a housing development project that 

complies with applicable, objective, general plan, zoning, and subdivision standards and criteria, 

including design review standards.  Specifically, before disapproving a protected housing 

development project, local agencies must find, based on a preponderance of the evidence in the 

record, that (a) “[t]he housing development project would have a specific, adverse impact upon the 

public health or safety unless the project is disapproved or approved upon the condition that the 

project be developed at a lower density;” and (b) that “[t]here is no feasible method to 
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satisfactorily mitigate or avoid the adverse impact other than disapproval of the housing 

development project or approval of the project upon the condition that it be developed at a lower 

density.”  (Gov. Code § 65589.5(j)(1).)  Importantly, development standards that are addressed by 

DBL concessions, incentives, or waivers cannot be the basis for a determination that a project does 

not comply with applicable standards.  (Gov. Code § 65589.5(j)(3).)   

III. Initial Staff Review of the Project 

33. EBA originally submitted an application for a similar project in March 2019, but 

faced significant opposition and roadblocks with City staff relating to processing of the 

application.  EBA attempted to work with the City and move forward on that application for eight 

months, to no avail.  EBA ultimately withdrew that application, and subsequently submitted a 

general development application and preliminary application for the Project on January 31, 2020. 

34. After EBA submitted its preliminary application and general development 

application for the Project – and notwithstanding the fact that the Project qualified as “use by 

right” – the Project was subjected to a protracted initial review process which lasted for over a 

year.   

35. This review process included two noticed public meetings – on July 23, 2020 and 

September 25, 2020 – pursuant to the City’s “Citizen Participation Program” (“CPP”) where 

owners, occupants, and other interested parties in the vicinity of the Project had an opportunity to 

provide feedback on the proposed development. 

36. In addition to this public comment process, the Project also underwent six cycles of 

review and comment by City staff.  Throughout this process, and over EBA’s objections, the City 

repeatedly demanded significant additional documentation and analysis, far beyond what was 

necessary or legally permitted for non-discretionary review and approval of a “by-right” 

residential project.  As a result of the City’s repeated, improper demands for additional 

information, the Project approval was significantly delayed, and costs associated with the Project 

greatly increased.  EBA is informed and believes, and thereon alleges, that the City’s actions were 

in bad faith, and were specifically intended to frustrate the Project and force concessions from 

EBA. 
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37.  City staff repeatedly requested that EBA submit additional documentation and 

analysis demonstrating that EBA’s proposed density bonus waivers were necessary to allow for 

construction of the Project at the density and with the concessions requested by EBA.  In 

particular, staff requested that EBA provide site plans for theoretical alternative projects that 

would not require waivers of City development standards. 

38. Specifically, in a letter dated February 28, 2020, staff requested that EBA “provide 

a site plan and elevations showing a project without a density bonus and conforming to all R-30 

standards, including height and story limits” in order to “demonstrate the baseline conditions that 

may need to be modified to accommodate a density bonus through the use of waivers.”  Staff 

further requested that, in each instance where the Project would exceed the R-30 Overlay Zone’s 

building height and story limits, EBA “demonstrate that the R-30 height and story limits 

physically preclude the project with the requested density bonus.”  These requests were reiterated 

in subsequent letters on May 22, 2020 and July 24, 2020.   In another letter dated October 1, 2020, 

City staff listed five alternative design “suggestions” for EBA to analyze in order to demonstrate 

that its requested waivers would physically preclude development of the Project. 

39. Pursuant to the DBL, a local government may only request that an applicant 

provide “reasonable documentation” to establish eligibility for requested waivers or reductions of 

development standards.  (Gov. Code §65915(a)(2).)  EBA objected that the additional 

documentation and analysis demanded by the City far exceeded this “reasonable documentation” 

standard.  EBA also objected that the City could only consider whether the City’s height, story, 

and private storage requirements would physically preclude construction of the Project as 

proposed, rather than a hypothetical alternative project with a different design.  Notwithstanding 

EBA’s objections, staff refused to deem the Project application complete or advance the Project to 

a hearing until EBA provided additional analysis of alternative project designs. 

40. In an effort to respond to staff’s requests and to avoid further delaying the Project, 

EBA submitted analysis of two theoretical alternative project designs that did not require waivers 

of the R-30 Overlay Zone’s height, story, and private storage requirements.  EBA’s analysis 

concluded that the proposed alternative projects were not feasible for development due to 
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constructability, leasing, and financing concerns associated with resulting residential units that 

would average 278 and 380 square feet, respectively.  Despite these findings, City staff continued 

to demand that EBA further analyze alternative project designs. 

41. In the meantime, the City sought to codify the “alternatives analysis” requirement 

that City staff had applied to the Project.  Specifically, on December 16, 2020, City Council 

adopted Ordinance No. 2020-09 (“Density Bonus Ordinance”), which enacted various 

amendments to the City’s density bonus regulations.  In relevant part, the Density Bonus 

Ordinance required that density bonus applicants proposing waivers of development standards 

provide “[r]easonable documentation to demonstrate that each development standard for which a 

waiver is requested would physically preclude construction of the housing development with the 

requested density bonus and the requested incentives/concessions.” 

42. The Density Bonus Ordinance further specified (with emphasis added): 

Reasonable documentation consists of at least a site plan and 
elevations of the proposed project with the development standards 
required by the zoning ordinance overlayed on the site plan and 
elevations, demonstrating the physical limitations that preclude the 
density, concessions, and incentives requested.  The documentation 
shall demonstrate the physical limitations at each location where a 
waiver is requested and shall demonstrate that other alternatives 
requiring fewer waivers or no waivers are not physically feasible at 
the density and with the concessions and incentives requested. 

43. Staff acknowledged that the new Density Bonus Ordinance would not apply to the 

Project due to the earlier submission of a preliminary development application.  Despite that, 

throughout the application process the City has insisted that the existing language (before the 

changes included in the Density Bonus Ordinance) would permit the additional burden of an 

alternatives analysis. 

44. On January 22, 2021, a full year after application submittal, the City notified EBA 

that the general development application for the Project was determined to be complete pursuant 

to Government Code section 65943.  Sixty days later, on March 22, 2021, the City sent EBA a 

“Consistency Determination” letter pursuant to Government Code section 65589.5(j)(2)(A).  In the 
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letter, City staff took the position that the Project was inconsistent or not in compliance with 

various provisions of the Encinitas Municipal Code, state law, and federal law.   

45. In relevant part, staff found that proposed lighting of Project amenities, including 

the planned outdoor pool, did not comply with Encinitas Municipal Code section 30.40.010(H) 

(“Olivenhain Outdoor Lighting Regulations”). 

46. The Olivenhain Outdoor Lighting Regulations prohibit the illumination of “outdoor 

recreational facilities” in the Olivenhain Community Area.  The regulation subjectively define 

“outdoor recreation facility” as “any public or private facility providing recreational opportunities, 

including but not limited to, tennis courts, equestrian uses, [and] public and private parks where 

lighting is necessary for nighttime use of the facility.” Staff failed to explain which specific 

Project amenities fell within this vague, open-ended definition of “outdoor recreational facilities,” 

and likewise failed to explain why this subjective development standard was being applied to a 

“use by right” project. 

47. City staff also found, without any supporting evidence, that the Project’s limitation 

of affordable housing units to junior one bedroom and one-bedroom units would have a disparate 

impact on families with children, in violation of the federal Fair Housing Act (“FHA”) and 

California’s Fair Employment and Housing Act (“FEHA”). 

48. Finally, staff found that the Project was “not consistent” with those development 

standards in the R-30 Overlay Zone for which EBA had already requested density bonus 

concessions and waivers.  This finding was plainly contrary to the HAA, which provides that the 

receipt of a density bonus (including any increase in density, incentives, concessions, or waivers) 

“shall not constitute a valid basis on which to find a proposed housing development project is 

inconsistent, not in compliance, or not in conformity, with an applicable plan, program, policy, 

ordinance, standard, requirement, or other similar provision.”  (Gov. Code § 65589.5(j)(3).)  

Nevertheless, staff contended that, in the event EBA’s concessions and waivers were not approved 

by the City, the Project would remain “inconsistent” with these standards.  Despite applicable 

deadlines requiring a determination within 60 days, staff also noted that the City had not yet 
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completed its review of the concession and waiver requests, and such information would follow in 

separate correspondence. 

49. On March 25, 2021, while the City was in the midst of analyzing the Project’s 

proposed density bonus waivers, HCD issued a Notice of Violation confirming EBA’s position 

that the City’s Density Bonus Ordinance violated the DBL.  Regarding the City’s demand for 

analysis of alternative project designs, HCD stated: 

These additional requirements are not required under SDBL, and 
include evidentiary showings that go well beyond SDBL’s 
“reasonable documentation” standard. …  The project applicant 
need not consider various alternatives that might be accommodated 
on site without the concessions, incentives, or waivers.  If the 
project meets the requirements for a density bonus, the City must 
waive development standards requested pursuant to section (e) that 
preclude development of the project as proposed.  These 
requirements are contrary to SDBL and disincentivize affordable 
housing. 
 
 

50. Despite HCD’s warning, City staff continued to subject the Project to an 

impermissible and improper “alternatives analysis,” all in an effort to demonstrate that EBA’s 

requested waivers were not truly necessary for construction of the Project.   

51. On May 6, 2021, the City’s Planning Commission, led by Chair Bruce Ehlers1, 

considered staff’s recommendation to repeal the Density Bonus Ordinance based on HCD’s 

guidance.  Despite staff’s recommendation, the Planning Commission voted 3-2 (with Ehlers in 

favor) to recommend that the City Council not repeal Ordinance 2020-09 in its entirety, but “the 

City Council should instead discuss and consider the merits of the different components and 

determine if they want to defend them.”   

52. In a letter dated May 14, 2021, City staff provided EBA with an 11-page 

memorandum from RRM Design Group (“RRM”), an architectural firm commissioned by the City 

to analyze whether EBA’s proposed waivers were necessary for construction of the Project.  The 

 
1 Ehlers recused himself from the ultimate vote on EBA’s project, acknowledging a conflict of 

interest due to his funding and support of project opponent Encinitas Residents for 
Responsible Development.  Ehlers has not acknowledged a conflict, and has not recused 
himself, from any matters relating to the City’s Density Bonus Ordinance or Housing Element 
Update processes. 
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City also provided a 43-page memorandum prepared by Keyser Marston Associates (“KMA”), a 

real estate economics advisory firm hired by the City to determine whether EBA’s requested 

concessions would result in “identifiable and actual cost reductions to provide for affordable 

[rents]” (Gov. Code § 65915(k)(1).) 

53. KMA’s memorandum concluded that EBA’s requested concessions were merited, 

and that the City did not have grounds to reject the incentives. 

54. The RRM memorandum analyzed two alternative project design scenarios to 

ascertain whether application of the development standards at issue would physically preclude 

development of an alternative project at the Project’s proposed density with the requested 

concessions.  One of those scenarios, “Scenario One,” proposed an alternative project design 

without a height waiver but purportedly at the same density as the Project.   

55. The alternative design proposed by Scenario One lacked quantitative detail and 

objective measurements, failed to demonstrate compliance with all applicable local and State 

development requirements, and was materially different from the Project in many respects.  In 

particular, Scenario One necessitated a greatly-expanded building footprint, increased street 

presence along nearby Rancho Santa Fe Road, and elimination of most of the common open space 

on the ground level of the property, plus a major reconfiguration of proposed private and common 

open space and private storage areas.  Relying on this rough and unsubstantiated alternative 

design, the RRM Memorandum nonetheless concluded that a hypothetical project at the same 

density as the proposed Project could be developed in compliance with the City’s building height 

and private storage requirements, even while admitting that a waiver of the City’s story 

requirement would be needed even for the RRM alternative.   

56. Based on the RRM Memorandum, City staff’s May 14 letter found that the waivers 

requested by EBA were not necessary, and that “application of the City of Encinitas development 

standards relating to building height, stories (as requested) and private storage requirements would 

not physically preclude development of the project at the density permitted under [the DBL].” 

57. By contrast, City staff concluded that the KMA Memorandum demonstrated that 

EBA’s requested concessions met “the threshold financial tests applied by Section 65915” and that 
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the City did not have “substantial evidence to demonstrate that the requested concessions [would] 

not result in identifiable and actual cost reductions to provide for affordable rent.”  As a result, 

City staff found that approval of the concessions was required.  

58. Only one month later, on June 13, 2021, City Council repealed the Density Bonus 

Ordinance, along with the requirement that applicants analyze alternative project designs which 

would not require waivers of City development standards.  City Council’s repeal of the Density 

Bonus Ordinance was expressly motivated by HCD’s March 25, 2021 Notice of Violation, which 

indicated such analysis was neither required, nor permitted, under the DBL.   

59. Despite City Council’s repeal of the Density Bonus Ordinance, and its ostensible 

repudiation of the “alternatives analysis” required by the ordinance, the City continued to apply an 

“alternatives analysis” to the Project and ultimately relied on that analysis in denying the Project. 

IV. Planning Commission’s Denial of the Project 

60. The Planning Commission hearing on the Project, including the requested Design 

Review Permit and Boundary Line Adjustment, was originally scheduled for June 3, 2021.  As a 

result of the City’s belated disclosure of the RRM Memorandum – which provided EBA with little 

time to prepare a response in advance of the June 3 hearing date – the hearing was later continued 

to July 15, 2021. 

61. At the July 15 hearing, Planning Commission received a presentation from City 

staff recommending that Planning Commission deny the requested Design Review Permit.   

62. Staff’s recommendation for denial of the Design Review Permit relied heavily on 

the RRM Memorandum, and was based on a subjective determination that City development 

standards for building height, stories, and private storage would not physically preclude 

construction of an alternative project design (such as RRM’s Scenario One) at the density and with 

the concessions requested by EBA.  As a result, City staff found that granting waivers of these 

development standards would be contrary to the DBL.  Absent such waivers, staff concluded that 

the Project would be inconsistent with objective development standards contained in the Encinitas 

Municipal Code, thereby providing Planning Commission with sufficient grounds to deny the 

Design Review Permit. 
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63. In addition to the City staff presentation, Planning Commission also considered 

letters and testimony from EBA, its consultant team, and counsel, which rebutted the conclusions 

of the RRM Memorandum, documented significant substantive deficiencies in RRM’s proposed 

alternative project designs, and explained (as had been explained to City staff on multiple prior 

occasions) that the City’s denial of EBA’s proposed waivers was contrary to the DBL.   

64. After listening to further public comment, and over EBA’s objections, the Planning 

Commission voted to continue the hearing on the Project once again, this time to August 19, 2021. 

65. During the August 19 hearing, the Planning Commission further discussed the 

RRM Memorandum and alternative project designs; whether application of City development 

standards for building height, stories, and private storage would physically preclude construction 

of the Project; and whether waivers of those standards should be granted. 

66. The Planning Commission also considered additional grounds for disapproval of 

the Design Review Permit.  In particular, the Planning Commission discussed previous concerns 

raised by City staff regarding the types of units set aside as affordable for lower-income residents.  

The staff report prepared in advance of the hearing acknowledged that the Project met all local and 

state requirements under inclusionary and DBL ordinances.  Despite that, the City concluded, in 

cursory fashion, that the Project’s selection of one-bedroom units as affordable would result in a 

disparate impact on families with children, thereby violating the FHA and FEHA.  The staff report 

further expressed the subjective view that, despite compliance with all local and state regulations 

for DBL projects, in order for the Project to comply with federal and state fair housing laws, “an 

affordable unit mix providing adequate opportunities for lower-income families with children 

would need to contain approximately 20% two-bedroom units and [6%] three-bedroom units.” 

67. The Planning Commission also revisited City staff’s earlier findings regarding the 

Project’s consistency with the Olivenhain Outdoor Lighting Regulations set forth in Encinitas 

Municipal Code section 30.40.010(H).  During the hearing, City staff confirmed its subjective 

interpretation that certain Project amenities qualified as “outdoor recreational facilities,” and that 

the Olivenhain Outdoor Lighting Regulations therefore applied to the Project.  However, similar to 
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the March 22 Consistency Determination letter, City staff failed to identify which amenities 

purportedly qualified as “outdoor recreational facilities,” or how it made this determination. 

68. At the end of the hearing, the Planning Commission voted to approve the requested 

Boundary Line Adjustment, but denied the requested Design Review Permit. 

69. In its later-issued resolution denying the Design Review Permit, Planning 

Commission found that:  

[T]he project could be accommodated on the site and with the same 
number of units, unit size, common open space, number and type of 
parking spaces, fire access, and grading scheme as the proposed 
project without any waivers for height or storage and only a one-
story waiver.  Therefore, the City’s standards for height and storage 
do not physically preclude the construction of the project at the 
density permitted under [DBL], and only a one-story increase is 
required, although the project requests a two- to three-story waiver. 
 

70. Planning Commission further found that: 

Under state law, waivers may be provided only when development 
standards will have the effect of physically precluding the 
construction of the project at densities permitted by [DBL].  Because 
the development standards do not have the effect of physically 
precluding the construction of the project at the requested densities, 
granting the waivers would be contrary to state law… . 

 

71. Based on the above findings, the Planning Commission denied the requested 

waivers. 

72. Based on the foregoing, Planning Commission found that the Project was 

inconsistent with the City’s “objective” development standards relating to building height, stories, 

and private storage, as well as the Olivenhain Outdoor Lighting Regulations.  The Planning 

Commission also found that the Project’s designation of only one-bedroom units as affordable 

units violated the FHA and FEHA, and would have a disparate impact on families with children. 

Based on these alleged inconsistencies, Planning Commission denied the requested Design 

Review Permit. 

73. Based on its improper denial of EBA’s requested density bonus waivers, and its 

resulting conclusion that the Project was inconsistent with applicable development standards, 
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Planning Commission declined and failed to make any of the necessary findings required by the 

HAA.  

V. City Council’s Denial of EBA’s Appeal 

74. EBA filed a timely appeal of Planning Commission’s decision on August 30, 2021.  

75. In relevant part, EBA argued on appeal (a) that Planning Commission’s denial of 

the requested density bonus waivers violated the DBL; (b) that Planning Commission’s finding 

that the Project violated the FHA and FEHA was not based on objective standards or supported by 

substantial evidence; (c) that the City’s application of the Olivenhain Outdoor Lighting 

Regulations to multi-family residential projects, but not to single-family homes, was patently 

discriminatory; (d) that Planning Commission’s denial of the Project violated the HAA; and (e) 

that Planning Commission’s denial of the Project violated local and state laws mandating “by 

right,” non-discretionary review and approval of the Project, based solely on objective standards, 

conditions, and policies. 

76. While the appeal was pending, EBA revised the mix of affordable units in the 

Project to include one-, two-, and three-bedroom units.  City staff concluded that the revised mix 

of affordable units would eliminate any potential disparate impact to families with children, thus 

ensuring the Project’s compliance with the FHA and FEHA. 

77. The initial City Council hearing on the EBA appeal was held October 13, 2021.  At 

the same hearing, City Council also considered an appeal filed by a private group opposing the 

Project, Encinitas Residents for Responsible Development (“ERRD”).   

78. During the hearing, City Council heard a staff presentation recommending denial of 

both appeals, and approximately 2.5 hours of testimony from EBA, ERRD, and members of the 

public.   

79. After brief deliberation by City Council, councilmembers made a motion to 

continue the hearing to a future date, in order to further evaluate two issues raised in the 

connection with the ERRD appeal.   

80. EBA objected to the proposed continuance on the ground that such a continuance 

would violate the Housing Crisis Act of 2019 (S.B. 330), which limited the number of hearings on 
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a qualifying housing development project to five hearings, including continued hearings.  (Gov. 

Code § 65905.5.)  After two CPP hearings, and three Planning Commission hearings, the October 

13 City Council hearing was already the sixth hearing on the Project.  Despite EBA’s objections, 

City Council approved the motion, and continued the hearing on the appeals to November 10, 

2021.  In subjecting the Project to excessive hearings, the City further demonstrated its bad faith in 

processing the Project. 

81. At the November 10 hearing, City Council unanimously voted to deny both the 

EBA appeal and the ERRD appeal.  

82. The City Council resolution denying the appeals omitted Planning Commission’s 

prior finding that the Project would violate the FHA and FEHA.  Instead, the resolution expressly 

recognized that, due to the Project’s incorporation of two-bedroom and three-bedroom affordable 

units, the Project had eliminated any purported disparate impact on families with children. 

83. In all other respects, City Council reaffirmed Planning Commission’s improper and 

illegal denial of EBA’s requested density bonus waivers and Design Review Permit. 

84. Similar to Planning Commission’s decision, City Council’s decision to deny the 

density bonus waivers relied primarily on the RRM Memorandum, which City Council found 

constituted “substantial evidence that the City’s standards for height and storage do not physically 

preclude the construction of the project at the density permitted by Government Code Section 

65915, and only a one-story increase is required, although the project requests a two- to three-

story waiver.”  City Council also erroneously concluded that granting the waivers would be 

contrary to state law. 

85. After denying the density bonus waivers, City Council upheld Planning 

Commission’s determination that the Project was inconsistent with City development standards for 

building height, stories, and private storage.  City Council also found that the Project was 

inconsistent with Olivenhain Outdoor Lighting Regulations and, for the first time, identified the 

Project’s rooftop recreational area and pool as the “outdoor recreational facility” at issue.  

Specifically, City Council found that the “rooftop recreational area, including the swimming pool, 
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includes outdoor lighting, which is necessary for nighttime use of the facility in violation of the 

provisions of EMC Section 30.40.010(H).” (Emphasis added.) 

86. Based on the Project’s purported inconsistency with these “objective” development 

standards City Council upheld Planning Commission’s denial of the requested Design Review 

Permit.   

87. In denying the requested density bonus waivers and Design Review Permit, City 

Council, like the Planning Commission, failed to make any of the supplemental findings required 

by the HAA, including those findings enumerated in Government Code sections 65589.5(d) and 

(j). 

FIRST CAUSE OF ACTION 

(Writ of Mandate – Violation of State Density Bonus Law) 

88. EBA hereby re-alleges paragraphs 1 through 87 of this Petition, and incorporates 

them herein by reference as though fully set forth below. 

89. As described above, the Project set aside 20% of its base density units as affordable 

for low-income residents and therefore qualified for a 35% density bonus under the DBL.  (Gov. 

Code § 65915(f)(1).) 

90. The DBL provides that a density bonus applicant may propose “the waiver or 

reduction of development standards that will have the effect of physically precluding the 

construction of a development … at the densities or with the concessions or incentives permitted 

under [the DBL].”  (Gov. Code § 65915(e)(1).) 

91. Consistent with these provisions, EBA proposed waivers of City development 

standards relating to building height or stories, and private storage, all of which would have the 

effect of physically precluding construction of the Project, at the density and with the concessions 

requested by EBA. 

92. Under the DBL, the City was required to grant EBA’s proposed waivers unless it 

found the waivers would (i) “have a specific, adverse impact … upon health, safety, or the 

physical environment, and for which there is no feasible method to satisfactorily mitigate or avoid 

the specific adverse impact;” (ii) “have an adverse impact on any real property that is listed in the 
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California Register of Historical Resources;” or (iii) “be contrary to state or federal law.”  (Gov. 

Code § 65915(e)(1).) 

93. In denying the requested waivers, the City relied on a finding that granting of the 

waivers “would be contrary to state law,” specifically the DBL.   

94. In making this finding, the City relied on an improper interpretation of the DBL.  

Under the DBL, standards must be waived which physically preclude a qualifying density bonus 

project as proposed.  (See Wollmer v. City of Berkeley (2011) 193 Cal.App.4th 1329, 1346-1347.)  

Contrary to the City’s interpretation, the DBL neither permits, nor requires, local agencies to deny 

density bonus waivers based on evidence that an alternative project designed by the local agency 

would not require waivers, or might require waivers to a differing degree.  

95. The City’s denial of EBA’s requested waivers also relied on the fundamentally 

flawed RRM Memorandum, which failed to demonstrate that the Project as proposed could be 

constructed at the density and with the concessions requested by EBA, or that a different project 

could be designed, even theoretically, to meet all City standards without waivers.  Consequently, 

the City’s denial of the waivers was not supported by substantial evidence. 

96. For all of the foregoing reasons, the City’s denial of EBA’s requested density 

bonus waivers violated the DBL and was an abuse of discretion. 

97. Other than this proceeding, EBA has no plain, speedy, or adequate remedy at law to 

enforce the City’s compliance with the DBL. 

98. Accordingly, EBA is entitled to a writ of mandate setting aside City Council’s 

denial of EBA’s appeal, and instructing the City to reconsider the Project consistent with the DBL. 

99. EBA is further entitled to reasonable attorney’s fees and costs of suit as permitted 

by Government Code section 65915(e)(1). 

SECOND CAUSE OF ACTION 

(Writ of Mandate – Violation of the Housing Accountability Act) 

100. EBA hereby re-alleges paragraphs 1 through 99 of this Petition, and incorporates 

them herein by reference as though fully set forth below. 
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101. The purpose of the HAA is to “meaningfully and effectively curb[] the capability of 

local governments to deny, reduce the density for, or render infeasible housing development 

projects… .”  (Gov. Code § 65589.5(a)(2)(K).)  The HAA should be interpreted “to afford the 

fullest possible weight to the interest of, and the approval and provision of, housing.” (Gov. Code 

§ 65589.5(a)(2)(L).) 

102. As described above, the Project qualified as “housing development project” as 

defined by the HAA.  (Gov. Code § 65589.5(h)(2).)   

103. In denying the Project, the City failed to make the requisite findings under 

Government Code section 65589.5.  The City’s failure to make such findings was based, at least in 

part, on its determination that the Project failed to comply with “objective” zoning standards in the 

Encinitas Municipal Code.  

104. The City’s determination that the Project failed to comply with “objective” zoning 

standards was based, in part, on its improper denial of EBA’s requested waivers of City 

development standards for building height, stories, and private storage.  As described above, such 

denial was predicated on a fundamental misreading of the DBL and was an abuse of discretion.  

Absent this improper denial, the Project would be deemed to “comply” with these development 

standards.  (See Gov. Code § 65589.5(j)(3).) 

105. The City’s determination that the Project failed to comply with “objective” zoning 

standards was also based, in part, on the City’s finding that the Project’s recreational area and pool 

were “outdoor recreational facilities” which violated the City’s Olivenhain Outdoor Lighting 

Regulations.   

106. The interpretation of the term “outdoor recreational facilities” involves “personal or 

subjective judgment by a public official” and is not “uniformly verifiable by reference to an 

external and uniform benchmark or criterion available and knowable by both the development 

applicant or proponent and the public official.”  (Gov. Code § 65589.5(h)(8).)  Accordingly, there 

is no “objective” means of determining whether the Olivenhain Outdoor Lighting Regulations 

apply to the Project.  As a result, the City may not rely on the Project’s purported lack of 
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compliance with these regulations to evade its obligation to make those findings required by 

Government Code section 65589.5. 

107. Because the Project complied was all applicable, objective, general plan, zoning, 

and subdivision standards and criteria, including design review standards, the City’s failure to 

make the written findings required by Government Code section 65589.5 constituted a violation of 

the HAA. 

108. Other than this proceeding, EBA has no plain, speedy, or adequate remedy at law to 

enforce the City’s compliance with applicable law.  

109. Furthermore, as evidenced by the City’s protracted review of the Project, and the 

City’s knowing and willful violation of multiple state and local housing laws, the City’s denial of 

the Project was in bad faith. 

110. As a result of the City’s bad faith denial of the Project, EBA is entitled to a writ of 

mandate directing the City to approve the Project.   

111. In the alternative, EBA is entitled to writ of mandate setting aside the City’s denial 

of EBA’s appeal, and instructing the City to reconsider the Project within 60 days, in compliance 

with the HAA.  

112. EBA is further entitled to reasonable attorney’s fees and costs of suit, as permitted 

by Government Code section 65589.5(k)(1)(A)(ii). 

THIRD CAUSE OF ACTION 

(Writ of Mandate – Violation of State Housing Element Law) 

113. EBA hereby re-alleges paragraphs 1 through 112 of this Petition, and incorporates 

them herein by reference as though fully set forth below. 

114. As part of its Fifth Cycle Housing Element Update, the City was required to 

accommodate its regional housing needs allocation for lower-income households on sites “zoned 

to permit owner-occupied and rental multifamily residential use by right for developments in 

which at least 20 percent of the units are affordable to lower-income households during the 

planning period.”  (Gov. Code § 65583.2(h).) 
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115. The City’s review of “use by right” projects is supposed to be limited to assessing 

whether those projects comply with objective, quantifiable, written development standards, 

conditions, and policies appropriate to, and consistent with, meeting the jurisdiction’s share of the 

regional housing need; and all development standards, conditions, and policies must be applied “to 

facilitate and accommodate development at the density permitted on the site and proposed by the 

development.”  (Gov. Code §§ 65583.2(i); 65589.5(f)(1).)  

116. Since adopting its Fifth Cycle Housing Element Update, the City has processed 

several projects on sites that qualify for by-right approval, but consistently subjects such projects 

to a cumbersome and lengthy design review process.  While the Project was subjected to 

numerous subjective standards and procedures, the design review process was also applied to 

several other projects.  The City’s violations of State Housing Element Law are thus ongoing, and 

extends beyond the Project. 

117. On multiple occasions, including letters sent to the City on August 27, 2020, and 

January 20, 2022, HCD has notified the City of violations of State Housing Element Law due to 

its procedures relating to the analysis of by-right projects.  A true and correct copy of HCD’s 

January 2022 letter is attached hereto as Exhibit A.  By subjecting by-right projects to public 

hearings, both in the City’s CPP process and at Planning Commission for design review, the City 

process encourages decisions to be made subjectively, rather than based on objective standards. 

118. EBA also notified the City of its objections to the approval process in the context of 

the Project.  Despite these warnings, the City persists in violating State Housing Element Law 

with regard to the Project and others that are pursuing developments on sites identified for housing 

in the City’s Fifth and Sixth Cycle Housing Element Updates. 

119. As described above, the Project meets all the criteria for “use by right” approval.  

However, in denying the Project, the City improperly applied subjective standards, conditions, and 

policies, and thereby violated state law regarding by-right projects.   

120. In particular, the City improperly applied the Olivenhain Outdoor Lighting 

Regulations, which incorporated an open ended, subjective definition of the term “outdoor 

recreational facility.”  (E.M.C. § 30.40.010(H)(3).) 
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121. The City’s denial also improperly relied on the RRM Memorandum. which 

modeled an alternative project design which purportedly could be built by EBA, at the density and 

with the same requested concessions, without the need for waivers.  However. the RRM 

Memorandum failed to incorporate or clearly demonstrate compliance with objective, quantifiable, 

written development standards.  Likewise, interpretation of the RRM Memorandum involved 

subjective judgment by public officials, and the conclusions based on the RRM Memorandum 

were not “uniformly verifiable by reference to a uniform benchmark or criterion available and 

knowable” by both the City and EBA. 

122. The City’s reliance on subjective standards, conditions, and policies including, but 

not limited to, those listed above violated state law and constituted an abuse of discretion. 

123. Other than this proceeding, EBA has no plain, speedy, or adequate remedy at law to 

enforce the City’s compliance with State Housing Element Law. 

124. Accordingly, EBA is entitled to a writ of mandate setting aside City Council’s 

denial of EBA’s appeal, and instructing the City to comply with State Housing Element Law with 

regard to its review procedures for by-right projects, including reconsideration of the Project 

consistent with State Housing Element Law.   

FOURTH CAUSE OF ACTION 

(Writ of Mandate – Violation of the Encinitas Municipal Code) 

125. EBA hereby re-alleges paragraphs 1 through 124 of this Petition, and incorporates 

them herein by reference as though fully set forth below. 

126. As part of its Fifth Cycle Housing Element Update, the City was required to 

accommodate its regional housing needs allocation for lower-income households on sites “zoned 

to permit owner-occupied and rental multifamily residential use by-right for developments in 

which at least 20 percent of the units are affordable to lower-income households during the 

planning period.”  (Gov. Code § 65583.2(h).) 

127. To comply with this requirement, the City adopted and implemented the R-30 

Overlay Zone.  The R-30 Overlay Zone “is intended to provide for compatible high density 

multiple family residential development including apartments, condominiums, and senior housing, 
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with a maximum density of 30 units per net acre and a minimum density of 25 units per net acre.”  

(E.M.C. § 30.08.010.)  The express purpose of the R-30 Overlay Zone is “to diversify the housing 

options available in the community, and expand opportunities for creating affordable housing.”  

(Ibid.) 

128. Consistent with this intent and purpose, the Encinitas Municipal Code provides that 

multi-family residential projects which are located within the R-30 Overlay Zone, meet minimum 

and maximum density requirements, are proposed to include at least 20% lower-income units, and 

which do not require a subdivision “shall be approved as a use by right.”  (E.M.C. § 30.09.010, fn. 

35.)   

129. The Encinitas Municipal Code incorporates State Housing Element Law’s 

definition of “use by right.”  The City’s review of “use by right” projects is limited to assessing 

whether those projects comply with objective, quantifiable, written development standards, 

conditions, and policies appropriate to, and consistent with, meeting the jurisdiction’s share of the 

regional housing need; and all development standards, conditions, and policies must be applied “to 

facilitate and accommodate development at the density permitted on the site and proposed by the 

development.”  (See E.M.C § 30.09.010, fn 35; Gov. Code §§ 65583.2(i); 65589.5(f)(1).)  

130. As described above, the Project is located within the R-30 Overlay Zone and meets 

all the criteria for “use by right” approval.  However, in denying the Project, the City improperly 

applied subjective standards, conditions, and policies, and thereby violated both state law and the 

Encinitas Municipal Code regarding by-right projects.   

131. In particular, the City improperly applied the Olivenhain Outdoor Lighting 

Regulations, which incorporated an open ended, subjective definition of the term “outdoor 

recreational facility.”  (E.M.C. § 30.40.010(H)(3).) 

132. The City’s denial also improperly relied on the RRM Memorandum. which 

modeled an alternative project design which purportedly could be built by EBA, at the density and 

with the same requested concessions, without the need for waivers.  However. the RRM 

Memorandum failed to incorporate or clearly demonstrate compliance with objective, quantifiable, 

written development standards.  Likewise, interpretation of the RRM Memorandum involved 
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subjective judgment by public officials, and the conclusions based on the RRM Memorandum 

were not “uniformly verifiable by reference to a uniform benchmark or criterion available and 

knowable” by both the City and EBA. 

133. The City’s reliance on subjective standards, conditions, and policies including, but 

not limited to, those listed above violated Encinitas Municipal Code section 30.09.010 and 

constituted an abuse of discretion. 

134. Other than this proceeding, EBA has no plain, speedy, or adequate remedy at law to 

enforce the City’s compliance with the Encinitas Municipal Code. 

135. Accordingly, EBA is entitled to a writ of mandate setting aside City Council’s 

denial of EBA’s appeal, and instructing the City to reconsider the Project consistent with the 

Encinitas Municipal Code. 

FIFTH CAUSE OF ACTION 

(Writ of Mandate – Violation of Duty to Affirmatively Further Fair Housing) 

136. EBA hereby re-alleges paragraphs 1 through 135 of this Petition, and incorporates 

them herein by reference as though fully set forth below.  

137. Under Government Code section 8899.50, the City has a mandatory duty to 

administer its programs and activities relating to housing and community development in a 

manner to affirmatively further fair housing, and to take no action that is materially inconsistent 

with its obligation to affirmatively further fair housing.  

138. “Affirmatively furthering fair housing” is defined as: 

…taking meaningful actions, in addition to combating 
discrimination, that overcome patterns of segregation and foster 
inclusive communities free from barriers that restrict access to 
opportunity based on protected characteristics.  Specifically, 
affirmatively furthering fair housing means taking meaningful 
actions that, taken together, address significant disparities in housing 
needs and in access to opportunity, replacing segregated living 
patterns with truly integrated and balanced living patterns, 
transforming racially and ethnically concentrated areas of poverty 
into areas of opportunity, and fostering and maintaining compliance 
with civil rights and fair housing laws. 
 

(Gov. Code § 8899.50(a).)  The duty to affirmatively further fair housing extends to all of a public 

agency’s activities and programs relating to housing and community development. 
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139. In accordance with its obligation to affirmatively further fair housing, the City’s 

Sixth Cycle Housing Element states that it is the City’s policy to “[p]rovide opportunities for low- 

and moderate-income housing in all five communities in the City and ensure that its location … 

will provide access to areas of high opportunity.”   

140. In furtherance of this policy, the City’s Sixth Cycle Housing Element identifies 

sites to accommodate the City’s Regional Housing Needs Allocation (RHNA) for very low- and 

low-income housing in all five of the City’s communities.  To encourage development of 

affordable housing on these sites, the sites were rezoned to the R-30 Overlay Zone, which allows 

for by-right development of qualifying, high-density residential projects containing at least 20% 

lower-income housing.  The Project site is the only site identified in the City’s Sixth Cycle 

Housing element as appropriate for multi-family, very low- and low-income housing within the 

Olivenhain community.  

141. As described above, the Project was appropriately located for multi-family and 

affordable housing, and designated 20% of its units as affordable for lower-income households.  

Had the Project been approved, it would have added 41 affordable units to the Olivenhain 

community, thereby reducing housing disparities and increasing access to opportunities for the 

City’s low-income residents. 

142. The City’s denial of the Project, as alleged, was materially inconsistent with its 

mandatory obligation to affirmatively further fair housing.  Specifically, in denying the Project, 

the City undermined and disregarded its own housing element goals, policies, and programs 

intended to address significant disparities in housing needs and in access to opportunity.  The City 

also knowingly and willfully violated multiple state and local laws intended to incentivize and 

streamline development of affordable housing.  As a result of the City’s conduct, the Olivenhain 

community was deprived of 41 affordable dwelling units, and was likewise deprived of multi-

family housing on the only site zoned for such development. 

143. Other than this proceeding, EBA has no plain, speedy, or adequate remedy at law to 

enforce the City’s compliance with Government Code section 8899.50. 
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144. Accordingly, EBA is entitled to a writ of mandate setting aside City Council’s 

denial of EBA’s appeal, and instructing the City to reconsider the Project consistent with 

Government Code section 8899.50. 

SIXTH CAUSE OF ACTION 

(Declaratory and Injunctive Relief – Violation of Equal Protection Clause) 

145. EBA hereby re-alleges paragraphs 1 through 144 of this Petition, and incorporates 

them herein by reference as though fully set forth below. 

146. As described above, in its denial of the Project, the City found that the Project was 

inconsistent with the City’s Olivenhain Outdoor Lighting Regulations. 

147. The Olivenhain Outdoor Lighting Regulations apply to “outdoor recreation 

facilities,” defined as “any public or private facility providing recreational opportunities, including 

but not limited to, tennis courts, equestrian uses, [and] public and private parks where lighting is 

necessary for nighttime use of the facility.”  (E.M.C. § 30.40.010(H)(3).)  The Encinitas Municipal 

Code does not define the term “facility.” 

148. The City concluded that swimming pools in multi-family residential developments, 

including the Project, are “facilities” subject to the Olivenhain Outdoor Lighting Regulations, 

while swimming pools in single-family residences are not.   

149. The City routinely approves the installation of lighted swimming pools in the 

Olivenhain community as amenities to single-family residences without the application of the 

Olivenhain Outdoor Lighting Regulations, including a swimming pool recently constructed 

adjacent to the Project site.  

150.  The City’s application of the Olivenhain Outdoor Light Regulations to the Project, 

but not to single-family residences, lacks a rational basis.  Such differential treatment is not 

justified by the express purpose of the Olivenhain Outdoor Lighting Regulations, which were 

enacted “to preserve the quality of the night sky by minimizing light and glare nuisances to 

adjacent properties.”  (E.M.C § 30.40.010(H)(1).)  Nor does the City’s differential treatment of 

multi-family residential developments and single-family residences have any real or substantial 

relation to the public health, safety, morals, or general welfare. 
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151. The outdoor lighting proposed in connection with the Project complies with the 

lighting standards which the City applies to single-family residences. 

152. The City’s application of the Olivenhain Outdoor Lighting Regulations limits 

recreational amenities and opportunities available in multi-family residential developments, while 

imposing no such limitations on single-family residences.  Such differential treatment is patently 

discriminatory toward residents, owners, and developers of multi-family residential projects, 

including EBA.  

153. An actual controversy has arisen and now exists between EBA and the City 

concerning its application of the Olivenhain Outdoor Lighting Regulations.  EBA contends that 

the City’s application of the Olivenhain Outdoor Lighting Regulations to multi-family residential 

developments, but not to single- family residences is a violation of equal protection rights 

guaranteed by the Fourteenth Amendment of the United States Constitution and article I, section 

7(a) of the California Constitution.  EBA is informed and believes, and thereon alleges, that the 

City denies EBA’s allegations and contends its application of the Olivenhain Outdoor Lighting 

Regulations to multi-family residential developments was and is consistent with all applicable 

laws. 

154. A judicial declaration regarding these issues is necessary and appropriate to 

determine the rights and duties of the respective parties, to fully resolve the controversy, and to 

avoid a multiplicity of lawsuits.  Accordingly, EBA requests a judicial declaration that the City’s 

application of the Olivenhain Outdoor Lighting Regulations to multi-family residential 

developments, but not to single-family residences violates the Equal Protection Clause of the 

Fourteenth Amendment of the United States Constitution and article I, section 7(a) of the 

California Constitution. 

155. EBA also requests an order enjoining the City from applying the Olivenhain 

Outdoor Lighting Regulations to the Project, and any future multi-family residential development. 
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PRAYER FOR RELIEF 

WHEREFORE, EBA prays for judgment as follows: 

On the First Cause of Action: 

1. For writ of mandate setting aside City Council’s denial of EBA’s appeal, and 

instructing the City to reconsider the Project consistent with the DBL; and 

2. For reasonable attorney’s fees and costs of suit as permitted by Government Code 

section 65915(e)(1). 

On the Second Cause of Action: 

3. In the event the Court finds the City acted in bad faith, for a writ of mandate 

directing the City to approve the Project; or 

4. Alternatively, for a writ of mandate setting aside the City’s denial of EBA’s appeal 

and instructing the City to reconsider the Project consistent with the HAA within 60 days; and 

5. For reasonable attorney’s fees and costs of suit as permitted by Government Code 

section 65589.5(k)(1)(A)(ii). 

On the Third Cause of Action: 

6. For a writ of mandate setting aside City Council’s denial of EBA’s appeal and 

instructing the City to comply with State Housing Element Law with regard to its review 

procedures for by-right projects, including reconsideration of the Project consistent with State 

Housing Element Law. 

On the Fourth Cause of Action 

7. For a writ of mandate setting aside City Council’s denial of EBA’s appeal and 

instructing the City to reconsider the Project consistent with the Encinitas Municipal Code. 

On the Fifth Cause of Action 

8. For a writ of mandate setting aside City Council’s denial of EBA’s appeal and 

instructing the City to reconsider the Project consistent with Government Code section 8899.50. 

On the Sixth Cause of Action: 

9. For declaratory relief, in the form of an order declaring that the City’s application 

of the Olivenhain Outdoor Lighting Regulations to multi-family residential developments, but not 
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to single- family residences, violated the Equal Protection Clauses of the Fourteenth Amendment 

of the United States Constitution and article I, section 7 of the California Constitution; and 

10. For injunctive relief, in the form of an order enjoining the City from applying its 

Olivenhain Outdoor Lighting Regulations to the Project, and any future multi-family residential 

development. 

On all Causes of Action: 

11. For reasonable attorney’s fees and costs of suit as allowed by law; and 

12. For such other and further relief as the Court may deem just and proper. 

 

Dated:  January 28, 2022 ALLEN MATKINS LECK GAMBLE 
   MALLORY & NATSIS LLP 

By:  
TIMOTHY M. HUTTER  
REBECCA H. WILLIAMS 
Attorneys for Petitioner and Plaintiff  
ENCINITAS BLVD APARTMENTS 6.95, 
LP 
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VERIFICATION 

I have read the Petition for Writ of Mandate and Complaint and know its contents.  I am 

the trustee of the Randy Goodson and Maria Mical-Goodson Family Trust dated November 4. 

1997, the General Partner of ENCINITAS BLVD APARTMENTS 6.95, LP, the Petitioner and 

Plaintiff in this action, and am authorized to make this verification for and on its behalf, and I 

make this verification for that reason.  The matters stated in the foregoing document are true of my 

own knowledge except as to those matters which are stated on information and belief, and as to 

those matters, I am informed and believe that they are true. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 

Executed on January __, 2022, at Carlsbad, California. 

R. RANDY GOODSON

28
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STATE OF CALIFORNIA - BUSINESS, CONSUMER SERVICES AND HOUSING AGENCY GAVIN NEWSOM, Governor
DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT 
DIVISION OF HOUSING POLICY DEVELOPMENT 
2020 W. El Camino Avenue, Suite 500 
Sacramento, CA  95833 
(916) 263-2911 / FAX (916) 263-7453
www.hcd.ca.gov

January 20, 2022 

Pamela Antil, City Manager 
City of Encinitas 
505 S. Vulcan Avenue 
Encinitas, CA 92024 

Dear Pamela Antil: 

RE: City of Encinitas Notice of Violation Under State Density Bonus Law, the 
Housing Accountability Act, Housing Element Law, and Affirmatively 
Furthering Fair Housing 

The California Department of Housing and Community Development (HCD) has 
reviewed the City of Encinitas’ (City) processing and denial of the multifamily 
development application for the Encinitas Boulevard Apartment project located at 2220, 
2228, and 2230 Encinitas Boulevard (Case Nos. MULTI-003587-2020 and DR-003589-
2020) (referred to as the Project). Under Government Code section 65585, HCD must 
review any action or failure to act by a city that it determines to be inconsistent with an 
adopted housing element or section 65583 generally, and it must issue written findings 
to the city accordingly. (Gov. Code, § 65585, subd. (i).) Additionally, HCD must notify 
the city and may notify the Office of the Attorney General when a city takes actions that 
are inconsistent with an adopted housing element or Government Code sections 65583 
and 65915, among other laws. (Gov. Code, § 65585, subd. (j).) 

This letter details HCD’s findings that in improperly denying the Project, the City violated 
State Density Bonus Law (SDBL) (Gov. Code, § 65915 et seq.), the Housing 
Accountability Act (HAA) (Gov. Code, § 65589.5), and its duty to Affirmatively Further 
Fair Housing (AFFH) (Gov. Code, § 8899.50). HCD also finds that in denying the 
Project, the City has failed to implement the goals, policies, and program actions 
included in its adopted, 6th cycle housing element. This failure does not comply with 
State Housing Element Law. (Gov. Code, § 65580 et seq.)  

Under Government Code section 65585, subdivision (i), HCD must give the City a 
reasonable time, no longer than 30 days, to respond to these findings. HCD provides 
the City until February 19, 2022 to provide a written response to these findings—
providing a detailed plan for corrective action—before taking any of the actions 
authorized by section 65585, including revocation of housing element compliance and 
referral to the California Office of the Attorney General. The City’s response should 
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include, at a minimum, a commitment to take immediate corrective action, including (1) 
approval of the Project and (2) allowing the Project to move forward with its plans 
without further delay. 

The Project and the City’s Actions 

The Project is an application for the construction of a 277-unit apartment development 
consisting of 236 market-rate units and 41 units affordable to lower-income 
households.1 The application utilizes the provisions of SDBL (Gov. Code, § 65915.) The 
Project is located on a site designated in the City’s housing element as suitable for 
lower-income housing and is included within the R-30 Overlay Zone.2 The Project is 
eligible for “by-right” approval, which means that the Project is only subject to design 
review approval and is not subject to any discretionary review, including review under 
the California Environmental Quality Act.3 

On August 19, 2021, the Planning Commission voted unanimously (with Chair Ehlers 
recused and not participating) to deny the Project with the adoption of Planning 
Commission Resolution No. PC-2021-27.4 Timely appeals were filed with the City by the 
applicant, Randy Goodson, and the Encinitas Residents for Responsible Development.5 
On November 10, 2021, the City Council voted unanimously to uphold the Planning 
Commission’s denial of the Project and deny both appeals with the adoption of 
Resolution Nos. 2021-93 and 2021-95. 

Denial of the Encinitas Boulevard Apartment Project Violates SDBL 

As described in HCD’s October 12, 2021 correspondence, denial of the Project was 
based, in part, upon alleged inconsistencies with Encinitas’ Municipal Code section 
30.16.010(B)(6) for height and stories as well as section 30.16.010(E)(11) for private 
storage. The finding of inconsistency followed the denial of the developer’s request for 
waivers of these two provisions pursuant to SDBL. (Gov. Code, § 65915, subd. (e).) 
Beyond the concessions or incentives that a development project is entitled to under 
SDBL (Gov. Code, § 65915, subd. (d)), a project is entitled to an unlimited number of 
waivers from development standards. Specifically, the City is not permitted to apply any 
development standard that physically precludes the construction of the Project as 
proposed at its permitted density and with the granted concession and incentives. (Gov. 
Code, § 65915, subd. (e)(1); Wollmer v. City of Berkeley (2011) 193 Cal.App.4th 1329, 
1346.) 

1 Sapa’u, R. and Colamussi, A., Encinitas City Council Agenda Report, November 10, 2021, Agenda Item 10A, p. 2. 
2 Id. at p. 3. 
3 Id. 
4 Id. 
5 Id. 
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Under SDBL: 

• The developer may propose to have such standards waived or reduced. (Gov.
Code, § 65915, subds. (b)(1), (e).)

• The City may require the applicant to provide reasonable documentation to
establish eligibility for the waiver. (Gov. Code, § 65915, subd. (a)(2).)

• The City may deny waivers only under limited conditions. (Gov. Code, § 65915,
subd. (e)(1).)

The showing or “reasonable documentation” required by the applicant is that the project 
qualifies for a density bonus. Once a project qualifies for a density bonus, “the law 
provides a developer with broad discretion to design projects with additional amenities 
even if doing so would conflict with local development standards.” (Bankers Hill 150 v. 
City of San Diego (January 7, 2022, No. D077963) 2022 WL69108, at *9 (Bankers Hill).) 
“The city may refuse the waiver or reduction only ‘if the waiver or reduction would have 
a specific, adverse impact . . . upon health, safety, or the physical environment,’ would 
have ‘an adverse impact’ on an historic resource, or ‘would be contrary to state or 
federal law.’ ([Gov. Code,] § 65915, subd. (e)(1).) Subdivision (e) imposes no financial 
criteria for granting a waiver.” (Schreiber v. City of Los Angeles (2021) 69 Cal.App.5th 
549, 556.) In this context, specific adverse impact “means a significant, quantifiable, 
direct, and unavoidable impact, based on objective, identified written public health or 
safety standards, policies, or conditions as they existed on the date the application was 
deemed complete.” (Gov. Code, §§ 65915, subd. (e)(1), 65589.5, subd. (d)(2).) 

This provision does not authorize the City to deny the proposed project based on the 
theory that another project, with a similar number of units, might conceivably be 
designed differently and accommodated without waivers. (Wollmer, supra,193 
Cal.App.4th at pp. 1346–1347 [project amenities, such as a pool or other recreational 
facilities, are a reasonable ground under section 65915 for seeking a waiver]; Schreiber, 
supra, 69 Cal.App.5th at p. 558 [“A local ordinance is preempted if it conflicts with the 
density bonus law by increasing the requirements to obtain its benefits.”].) A project that 
meets the requirements of SDBL is entitled to waivers if they are needed, “period.” 
(Wollmer, supra, at pp. 1346–1347.) 

Thus, project applicants need not consider various alternatives that might be plausible 
on the site without concessions, incentives, or waivers. As the applicant provided 
reasonable documentation to establish eligibility for the waivers requested—in that it 
qualified for a density bonus and could not build the project as designed without them— 
the City must waive the development standards requested pursuant to Government 
Code section 65915, subdivision (e). (Wollmer, supra, at p. 1347.) The only exception is 
where a city can make findings about specific adverse impacts, as noted above. Mere 
inconsistencies with design standards would not support such a finding. 
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Disregarding these provisions of SDBL, the City hired a consultant to invent a project 
that would not require a waiver or might be built with fewer waivers. It concluded that 
with this alternative design—proposed by RRM Design Group (RRM)—waivers were not 
needed to “accommodate permitted concessions” nor were they needed to 
accommodate a project designed by RRM with different features (and at seemingly 
substantially greater cost) than the project proposed by the applicant. Based on this, the 
City found that waivers could be denied for this project. (City of Encinitas, Resolution 
2021-93, § 1, A.5.) The City’s findings were not in accord with the requirements of 
SDBL.  

As noted above, the courts have made it very clear that if a project qualifies under 
SDBL, and if waivers are needed to physically allow that project to go forward with the 
incentives and concessions granted, the waivers must be granted. The City may not 
deny a waiver based on the possibility that someone else might propose a project with 
other features than the project submitted, no matter how “similar” the two are perceived 
to be. It could only deny the waiver because granting the waiver “would have a specific, 
adverse impact ... upon health or safety, and for which there is no feasible method to 
satisfactorily mitigate or avoid the specific adverse impact” or “would have an adverse 
impact on any real property that is listed in the California Register of Historical 
Resources, or to grant any waiver or reduction that would be contrary to state or federal 
law.” (Government Code, § 65915, subd. (e)(1).) 

Furthermore, the City may not deny a waiver because it perceives that the developer 
can afford to build a project of a different design. SDBL was modified in 2008 to 
eliminate consideration of economic feasibility in the granting of waivers. (Wollmer, 
supra, at p. 1346.) An analysis of the viability of those alternative designs is not relevant 
and should not be required. 

Finally, HCD notes that California is experiencing a housing crisis, and the provision of 
housing remains of the utmost priority. Recognizing this, SDBL directs that it is to be 
“interpreted liberally in favor of producing the maximum number of total housing units.” 
(Gov. Code, § 65915, subd. (r).) Denial of the Project on the grounds asserted by the 
City is not consistent with this interpretive directive.  

Denial of the Encinitas Boulevard Apartment Project Violates the Housing 
Accountability Act by Failing to Make Appropriate Findings 

The City did not make appropriate findings under either subdivision (d) or subdivision (j) 
of the HAA when it denied the Project. (Gov. Code, § 65589.5, subds. (d), (j).) In failing to 
make appropriate findings under subdivision (d), the pathway for projects with at least 20 
percent affordability, or subdivision (j), the pathway for projects with less than 20 percent 
affordability, the City violated the HAA.  
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As the City knows, as an R-30 project, the City could not disapprove the Project during 
this critical housing crisis unless it made specific written findings, based on a 
preponderance of the evidence in the record, that the Project: 

 
would have a specific, adverse impact upon the public health or safety, and there 
is no feasible method to satisfactorily mitigate or avoid the specific adverse 
impact without rendering the development unaffordable to low- and moderate-
income households ….   

 
(Gov. Code, § 65589.5, subd. (d)(2).) As used in this paragraph, a “specific, adverse 
impact” means a significant, quantifiable, direct, and unavoidable impact, based on 
objective, identified written public health or safety standards, policies, or conditions as 
they existed on the date the application was deemed complete. (Gov. Code, § 65589.5, 
subd. (d)(2.) An inconsistency with any particular zoning code standards or general plan 
designations, if such an inconsistency were present, would not suffice to support this 
finding. (Gov. Code, § 65589.5, subd. (d)(2).)  
 
The City takes the position that the Project does not qualify for protection under 
subdivision (d). (City of Encinitas, Resolution 2021-93, § 1, B.4.) Even assuming for the 
sake of argument that the City were correct on this limited point, HCD notes that the 
City failed to make appropriate findings under subdivision (j) anyway.  
 
The City rejected the Project under subdivision (j) because of inconsistencies with 
certain zoning standards. (City of Encinitas, Resolution 2021-93, § 1, B.5.) But the 
inconsistencies would have been resolved if the City had granted the waivers requested 
under SDBL, noted above. (Bankers Hill, supra, at *10 [“Thus, even if we assume the 
Project as designed is inconsistent with some of the City’s design standards, the 
Density Bonus Law would preclude the City from applying those standards to deny this 
project.”].) The receipt of a density bonus—including any increase in number of units, 
incentives, concessions, or waivers to development standards allowed under SDBL—
simply may not serve as a valid basis on which to find a proposed housing development 
project is inconsistent, not in compliance, or not in conformity with an applicable plan, 
program, policy, ordinance, standard, requirement, or other similar provision. Receipt of 
a density bonus can include a bonus in number of units, incentives, concessions, or 
waivers to development standards allowed under SDBL. (Gov. Code, § 65589.5, subd. 
(j)(3).) Any HAA finding that subdivision (j)(1) does not apply must, therefore, be based 
on local provisions or standards that are not subject to an incentive, concession, or 
waiver. This is also clear from the text of subdivision (j)(1), which is triggered whenever 
a project complies with applicable local provisions or standards. Because the standards 
at issue here were subject to a waiver under the SDBL, they did not apply to the Project 
at hand, and thus the HAA required the City to make the necessary findings under 
subdivision (j) in order to deny the Project. 
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Denial of the Encinitas Boulevard Apartment Project Violates the Housing 
Accountability Act by Subjectively Applying Design Standards 
 
Multifamily, use-by-right projects are subject to review only against objective, 
quantifiable, written design standards, conditions, and policies. (Gov. Code, § 65583.2, 
subd. (i), citing id., § 65589.5, subd. (f).) Objective standards similarly are defined in 
Government Code sections 65913.4 and 66300 as standards that: 
 

• Involve no personal or subjective judgment by a public official. 
• Are uniformly verifiable by reference to an available, external, uniform benchmark 

or criterion; and 
• Are knowable by both the development applicant and the public official before 

submittal of a project application. 
 
Objectivity requires that a standard can be measured and be verifiable (i.e., no “gray 
area” for interpretation). Objective design standards should have a predictable input: 
knowing what the requirements are and how they are measured. Objective standards 
should also result in a predictable output: a determination of consistency that can be 
validated. The result should be the same consistency determination no matter who is 
reviewing the project, and there should be no dispute between applicants and staff as to 
whether a project is consistent.6 
 
The City Council upheld the Planning Commission’s denial of the Project, which was in 
part, based upon inconsistency with Encinitas Municipal Code Section 30.40.010(H), 
Olivenhain Outdoor Lighting Regulations (Lighting Regulations). Resolution 2021-27 
states the Lighting Regulations apply to “all outdoor recreational areas.” This is an 
inaccurate reading of the Lighting Regulations. The Lighting Regulations explicitly 
reference tennis courts, equestrian uses, and parks with outdoor lighting. Swimming 
pools defined for the exclusive use of residents in a multifamily housing development 
are not expressly mentioned in the definition of “outdoor recreational facilities” covered 
by this prohibition.7 Elsewhere in the code, pools for residential housing, including 
multifamily housing developments, are defined as “accessory structures” rather than 
“outdoor recreation facilities.” (Encinitas Mun. Code, § 30.16.010(F)(6).)   
 
A swimming pool amenity located within a multifamily development project which is 
provided for the use of residents is not a recreational facility as defined in the City’s 
municipal code.8 If the intention of the Lighting Regulations is to include swimming pools 

 
6 HCD’s Housing Open Data Tools - Approaches and Considerations for Objective Design Standards, 
https://experience.arcgis.com/experience/b52bcd2cd9734f02b1c0502bbbe5028d/page/page_17/ 
7 Encinitas Resolution No. 2021-27, Section 2, item b.4. 
8 This appears to be supported by Encinitas Municipal Code Section 30.04, which defines “Recreational facilities, public 
and semi-public” to mean “swimming pools, tennis courts, paddles tennis courts, and other similar uses as determined by 
the Planning and Building Director, which are available for use by persons who do not reside in the project (includes 
membership clubs).” [Emphasis added.] 
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in multifamily housing developments, the standard is neither uniformly verifiable by 
reference to an available benchmark nor is it knowable by both the development 
applicant and public official. Objective criteria involve no personal or subjective 
judgment by a public official. 

In Olivenhain, single-family residential uses with swimming pools are not denied lighting 
pursuant to the Lighting Regulations. However, the City seeks to deny lighting to  
multifamily residential uses with a swimming pool. This inconsistent application of the 
standard to residential uses demonstrates both the subjectivity of the standard and its 
discriminatory effect.  

Denial of the Encinitas Boulevard Apartment Project Fails to Implement Housing 
Element Goals, Policies, and Programs 

Denial of the Project fails to implement multiple Goals, Policies, and Programs of the 
City’s 6th cycle housing element, adopted on April 7, 2021, including, but not limited to: 

• Goal 1: The City will encourage the provision of a wide range of housing by
location, type of unit, and price to meet the existing and future housing needs in
the region and city.9

• Policy 1.1: Strive to maintain a balance of housing types in the City.10

• Policy 1.2: Strive to provide a wide variety of housing types so that a range of
housing needs and types will be made available to existing and future
residents.11

• Policy 1.4: Provide opportunities for low- and moderate-income housing in all five
communities12 in the City and ensure that its location will not tend to cause racial
segregation and will provide access to areas of high opportunity. Require that
such housing should be high quality in terms of design and construction without
sacrificing affordability.13

• Policy 1.9: Support ongoing efforts of the state and federal agencies and local
fair housing agencies to enforce fair housing laws, as well as regional efforts to
affirmatively further fair housing.14

9 Encinitas 6th Cycle Housing Element 2021-2029, Section 1, p. 1-10. 
10 Id. 
11 Id. 
12 The City is divided into five communities: Olivenhain, Leucadia, Old Encinitas, New Encinitas, and Cardiff-by-the-Sea. 
The Project is located on the only site identified in the housing element to accommodate lower-income housing in the 
Olivenhain community. 
13 Encinitas 6th Cycle Housing Element 2021-2029, Section 1, p. 1-10. 
14 Id. 
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• Goal 2: Sound Housing will be provided in the City of Encinitas for all persons.15

• Policy 2.1: Encourage developers to provide a balance of housing types and
sizes.16 

• Program 2D: Ensure that the Density Bonus Ordinance Continues to be
Consistent with State Law.17

“The City will…update the ordinance consistent with current requirements of
State Density Bonus Law and technical guidance issued by HCD”18 [emphasis
added] as consistent with SDBL.”

“The City will continue to annually monitor the effectiveness and appropriateness
of existing adopted policies [emphasis added] and update the ordinance as
needed and will ensure that its local ordinance remains consistent with state law,
but will apply current state law even before local amendments are adopted
[emphasis added].”

“The City commits to continue to review and approve eligible requests under
SDBL (including requests for incentives, concessions, waivers [emphasis added],
and parking reductions) so that projects that qualify are not prevented from
developing at the densities to which they are entitled.”

• Program 3B: Modify Regulations that Constrain the Development of Housing.19

“The Housing Accountability Act and SB 35 require that the City review housing
development projects based on objective standards… The City currently reviews
all housing development applications for conformance with adopted general plan,
zoning, subdivision, and objective [emphasis added] design standards.”

• Program 3D: Improve the Efficiency of the Development Review Process for
Housing Projects.20

“The City will continue to find opportunities to streamline the permitting process
to remove unnecessary barriers, while implementing objective design standards
[emphasis added]…”

15 Id. 
16 Id. 
17 Id. at pp. 1-30 to 1-32. 
18 HCD issued formal guidance to the City regarding implementation of SDBL on December 16, 2020, March 25, 2021, 
July 13, 2021, and formal guidance specific to this Project on October 12, 2021. 
19 Id. at p. 1-37 
20 Id. at p. 1-40. 
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• Goal 5: The City will develop strategies and actions to reduce or eliminate
governmental and non-governmental constraints to the development of
housing.21

• Policy 5.1: The City periodically evaluates adopted zoning provisions, entitlement
procedures, fees and other city requirements that may create constraints to the
development of housing and will implement policies to reduce or eliminate those
constraints.22

• Program 5A: Affirmatively Further Fair Housing.23

“In accordance with Federal and State fair housing and Housing Element Law,
the City will affirmatively further fair housing choice and promote equal housing
opportunity.”

In denying a project located on a site identified in the City’s housing element to 
accommodate Regional Housing Needs Allocation (RHNA) for lower-income 
households,24 the City has acted contrary to its housing element commitments and 
failed to implement the housing element Goals, Policies, and Programs noted above. 

Denial of the Encinitas Boulevard Apartment Project Violates the City’s Duty to 
AFFH 

In addition to the City’s duty under State Housing Element Law to “make adequate 
provision for the existing and projected needs of all economic segments of the 
community” and to “facilitate and encourage the development of a variety of types of 
housing for all income levels, including multifamily rental housing” (Gov. Code, § 65583, 
subd.(c)(1)), which would be achieved through implementation of a substantially 
compliant housing element, the City has an independent duty to AFFH. (Gov. Code, § 
8899.50.)  

Specifically, the City has a statutory duty to “administer its programs and activities 
relating to housing and community development in a manner to affirmatively further fair 
housing and take no action that is materially inconsistent with its obligation to 
affirmatively further fair housing.” (Gov. Code, § 8899.50, subd. (b).) 

“Affirmatively furthering fair housing” means taking meaningful actions, in 
addition to combating discrimination, that overcome patterns of segregation and 

21 Id. at p. 1-12. 
22 Id. at p. 1-12. 
23 Id. at p. 1-48. 
24 Encinitas 6th Cycle Housing Element 2021-2029, Appendix C (Site 08, including sites 08 a and b), pp. C-18 to C-21. 

-42-



Pamela Antil, City Manager 
Page 10 
 
 

 
foster inclusive communities free from barriers that restrict access to opportunity 
based on protected characteristics. Specifically, affirmatively furthering fair 
housing means taking meaningful actions that, taken together, address 
significant disparities in housing needs and in access to opportunity, replacing 
segregated living patterns with truly integrated and balanced living patterns, 
transforming racially and ethnically concentrated areas of poverty into areas of 
opportunity, and fostering and maintaining compliance with civil rights and fair 
housing laws. 

 
(Gov. Code, § 8899.50, subd. (a)(1).) As noted above, the Project is appropriately 
located for multifamily and affordable housing, and indeed the site was identified by the 
City as appropriate for multifamily housing, was specifically rezoned by the City to 
accommodate multifamily housing, and is identified in the City’s current housing 
element as the only site in the entire Olivenhain area suited for multifamily housing. In 
denying the Project, the City also neglected its duty under section 8899.50 as it is 
memorialized in the City’s adopted housing element Policy 1.4 to “[p]rovide 
opportunities for low- and moderate-income housing in all five communities in the City 
and … provide access to areas of high opportunity.”  
 
Conclusion 
 
As mentioned above HCD provides the City until February 19, 2022 to provide a written 
response to these findings—providing a detailed plan for corrective action—before 
taking any of the actions authorized by section 65585, including revocation of housing 
element compliance and referral to the California Office of the Attorney General. The 
City’s response should include, at a minimum, a commitment to take immediate 
corrective action, including (1) approval of the Project and (2) allowing the Project to 
move forward with its plans without further delay. 
 
If you have any questions or would like to discuss the content of this letter, please 
contact Robin Huntley of our staff at Robin.Huntley@hcd.ca.gov.  
 
Sincerely, 

 
David Zisser 
Assistant Deputy Director 
Local Government Relations and Accountability 
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